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Mr, President and Gentlemen of the Graduating Classes : 

Modern jurisprudence has reached its present 
development as the result of the combined forces which 
have operated from the organization of primitive society 
with steady uniformity, though in varying degrees, during 
the whole historical period, to improve human conditions 
and secure human rights. It is the product of innumer- 
able conflicts and the degree of development of the juris- 
prudence of a nation is in a real sense a measure of its 
moral, material and intellectual advancement. The science 
of jurisprudence is a department of human learning, the 
history of which is the history of civilization itself. It 
connects itself more nearly than any other with pervading 
human interests, in that it relates to the security and pre- 
servation of the civil, political and personal rights of every 
member of the community. It marks in its gradual ad- 
vance the progress of the race. It has its basis in the 
laws and institutions which regulate the reciprocal rela- 
tions of the state and the citizens, and of citizens to each 
other, and the mutual rights and obligations of independ- 
ent nations. They are its concrete expression. The laws 
and jurisprudence of a state furnish the most fruitful aid 
in historical investigation. They form the most material 
and instructive portions of its history. The law, and the 
science which treats of it, are indissolubly connected in 
every government based upon written or unwritten rules 
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prescribing the power of the state and the duties, obliga- 
tions and rights of its citizens ; in short where, as expressed 
in the simple but comprehensive language of the preamble 
to the constitution of Massachusetts, the government is 
** one of laws, and not of men." The law is the ligament 
which binds society together. Without it there could be 
no social order, no adjustment of relative or personal 
rights according to a fixed standard, no security for family 
or property, no opportunity for the development of the 
graces and courtesies of life, no progress towards higher 
ideals in the social, intellectual and moral condition of the 
race. Liberty regulated and restrained by law is the great 
acquisition of the later centuries and the most notable and 
hopeful fact in modern civilization. The general rule that 
the laws and jurisprudence of a people are an index to 
their character and spirit is more especially true in states 
where the people are closely connected with the framing 
of their institutions and the making of the laws by which 
they are governed. In these, their tendencies and the 
spirit which animates them and their moral and mental 
characteristics are most distinctly reflected. When you 
become acquainted with the institutions and laws of a 
people you know the value they put upon human rights, 
the sacrifices they were willing to incur to secure them 
and how far in framing them they comprehended those 
principles of immutable justice which are the only true 
basis of government. 

The growth of jurisprudence has followed the same law 
of development which has governed the growth of all so- 
cial and political institutions and the factors which enter 
into modern civilization. There are found in the records 
or traditions of every organized community, however 
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primitive or embryonic, traces of government by law, that 
is to say, the exercise of a supreme authority which im- 
posed its will upon the governed and exacted obedience. 
In archaic societies, rights of property were connected 
with tangible possessions. Executory rights based on 
contract were unknown. The complex questions arising 
out of executory interests, the solution of which has been 
the prime consideration in modern jurisprudence, had not 
been suggested. 

Sir Henry Maine in his masterly treatise on American 
Law, traces historically the development of the Roman 
law from its crude beginnings until it became by gradual 
accretion and growth consolidated under Justinian and 
the commentators, into that system known as the civil 
law, the imperishable monument of the constructive gen- 
ius of the Roman people. The law grows because the 
world moves. Despotic authority is compelled to stay its 
hand when peoples come to know their strength. The 
creation of a tribunal for the decision of causes takes the 
place of arrogated authority. The primitive methods of 
administering justice, when each case was considered by 
itself and judgment pronounced at the discretion of the 
judge, give place to its administration according to prin- 
ciples fundamentally established in the written or unwrit- 
ten constitution of the state, or prescribed by custom or 
statute, or deduced by judges, where the statute is silent, 
from precedents and general considerations of conven- 
ience and equity. Indeed, the law cannot from the nature 
of things be stationary. It must keep pace with the de- 
mands of a progressive society. It must supply from time 
to time, by new arrangements and new applications, rules 
adapted to the changing conditions and complexities of 



organized communities. The growth of jurisprudence 
has, perhaps, its most striking illustration in that depart- 
ment of the law known as Equity. In England, it was 
introduced for the purpose of modifying the harsh and 
inelastic doctrines of courts of law, especially in their re- 
lation to the law of property. The rigid rules of the an- 
cient common law took no notice of equitable rights in 
land. The legal title was the sole test of interest and 
ownership. Under this doctrine, great injustice was often 
perpetrated and palpable wrongs in many cases were 
without remedy. The Chancellors adopted the fiction 
that there might be two titles to real property, one legal 
and the Other equitable. By the aid of this fiction, they 
were enabled, through the process of the court, to give ef- 
fect to an equitable as against the legal title when in the 
forum of conscience justice required it. 

It is foreign to my purpose to enter into the history of 
equitable jurisdiction, and I refer to it simply as illustrat- 
ing the growth of the law. Courts of equity have modi- 
fied the rights of property in many important particulars. 
They have taken cognizance of what before were mere 
moral obligations, and have given them a legal sanction and 
compelled their performance. They have entered the 
wide field of fiduciary relations and established rules for 
the protection of the confiding or dependent against over- 
reaching or fraud. In various and wide departments of 
the law, the principles of equity, formulated and applied 
by courts of chancery, have worked radical and beneficent 
changes in our jurisprudence. 

In the domain of customary law, the law of development 
has also had signal illustration. The maritime discover- 
ies of the fifteenth and sixteenth centuries opened new 



fields for human activity. Commerce was stimulated, and 
with its vast extension arose the necessity for new ad- 
justments and adaptations of the rules governing com- 
mercial transactions. Out of this necessity the law mer- 
chant gradually took its present form. Customs estab- 
lished by common consent or acquiesence and having no 
basis in statutory authority became the rules regulating 
afifairs of trade. In time, those usages were hardened into 
statutes, or were adopted by the courts. The law of min- 
ing in this country furnishes an apposite illustration 
of customary law springing from new conditions. The 
discovery in California, in 1849, ^^ deposits of the precious 
metals, aroused intense interest, and people in great num- 
bers went to this land of promise. The territory was 
part of the public domain, unsurveyed and not open for 
sale or settlement under the laws of the United States. 
But this did not prevent the eager quest for gold. Min- 
ing locations were made on the public lands and exclusive 
claims asserted between the miners on the ground of 
original discovery or occupancy. Mining camps were 
formed into territorial districts and rules were adopted 
by the miners regulating the location and extent of min- 
ing claims, their designation, prescribing the conditions 
under which the title should be continued, and the grounds 
of forfeiture. In short, the body of rules enacted by the 
miners regulating their respective rights, was an intel- 
ligible system covering the whole subject, and they were 
enforced with the stringency of statutory enactments. In 
1866, Congress, for the first time, enacted a law providing 
for the sale of the public mineral lands and regulating 
mining thereon. In this and subsequent statutes, the 
rights of miners on existing locations were recognized. 
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And by the act of 1866, the *' local customs and rules of 
miners in their several mining districts, so far as the same 
may not be in conflict with the law of the United States,*' 
were confirmed and made a part of the statutory law. It 
is, I conceive, by processes substantially similar, that what 
is known as customary law has become grafted upon and 
made a part of the common law. This method of growth 
is both natural and philosophical. It takes note of human 
experience. It rightly assumes that rules which, in the 
absence of statute, a community voluntarily adopts and 
acts upon in the conduct of its affairs, are in the main wise, 
convenient and just. 

The introduction of the United States into the family 
of nations forms one of the great chapters in human his- 
tory. It was not simply the cleavage from the parent 
stock of the largest and most valuable of English colonial 
possessions. Its wide influence in the world's history lies 
in the fact that it was the outcome of a contest on the 
part of the colonists for the vindication of vital principles 
of civil liberty, which under the State and the Federal 
Constitutions were crystallized into the enduring fabric 
of our national life. , The men who framed the Constitu- 
tion of the United States were for the most part lawyers. 
They were not unacquainted with the history of govern- 
ments, and were familiar with the struggles of peoples 
against arbitrary power. They were the men who had 
guided the colonies through the stormy period which pre- 
ceded the revolution. The discussions and controversies 
of that time had made the people familiar with questions 
pertaining to the rightful functions of civil government 
and had rooted into fixed determination the purpose that 
arbitrary power should no longer dispose of their lives 



and liberties. It is but simple justice to say that the law- 
yers of the ante-revolutionary period were the leaders of 
the people in resisting English pretensions to govern the 
colonies by Parliament without representation, or to make 
fundamental rights depend upon the caprice or will of the 
sovereign. They constituted the learned and influential 
class. They inspired the popular movement. They put 
into words the discontent which pervaded the public 
mind. That series of addresses and protests to the Eng- 
lish government which extorted the admiration of Eng- 
lish statesmen was their work, and when the actual con- 
flict came, they left their offices and homes and shared 
the perils of the camp and of the field. It was a work in- 
spired by the loftiest patriotism and worthy of the noblest 
ambition. It was nothing less than the work of creating 
a state and laying the foundations of government for a 
hemisphere. Burke in his great speech on ** Conciliation 
with America," March 22nd, 1775, declared that ** In no 
country, perhaps in the world, is the law so general a 
study." The influence of lawyers, as a rule, has been on 
the side of civil liberty. They have usually been ob- 
stacles to tyranny and oppression. Both the bench and 
the bar share in the just claim that the influence of law- 
yers and judges has, on the whole, been on the side of the 
people against arbitrary power. There have been many 
exceptions. Meanness, servility and selt-seeking are con- 
fined exclusively to no class and in each they have their 
representatives. But the atmosphere which surrounds 
lawyers, the nature of their studies, their constant dealing 
with human rights and interests in view of the demands 
of justice, have an elevating influence. They tend to 
make lawyers sensitive to infractions of personal liberty 
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and to make judges independent and just. The contrast 
is striking between the servility of Coke as Attorney Gen- 
eral and his independence as judge. 

The convention which framed the constitution of the 
United States had the problem before it of adjusting exist- 
ing conditions to the necessity of a stronger national and 
central authority which should be supreme within the 
sphere of its operations. It was essential that powers af- 
fecting the common, general and external interests of all 
the States, should be vested in a general government. 
How this was accomplished, and how the jealousies of the 
states were allayed and a final conclusion reached by the 
convention, is familiar to every student of our history. 
It was assumed that in framing the national system the 
powers of the government should be divided into separ- 
ate, independent departments. This was necessary to its 
preservation and stability. The members of the conven- 
tion understood the importance of this principle. The 
three-fold division in the English system they knew and 
appreciated. The convention, therefore, by the constitu- 
tion, vested the powers of government in three depart- 
ments — Legislative, Executive and Judicial, according to 
the English model. 

The establishment of the judicial department was pro- 
vided for in the third article and in very brief terms: 
" the judicial power of the United Stat&s shall be vested 
in one Supreme Court and in such infjerior courts as the 
Congress may from time to time ordain and establish." 
The third section of this article defined the cases to which 
the judicial power should extend. Among others and 
foremost in the enumeration were "all cases in law and 
equity arising under the constitution, the laws of the 
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United States and treaties made or which shall be made un- 
der their authority," and afterwards there was another spec- 
ification of "controversies between two or more states." 
The powers conferred upon the Supreme Court of the 
United States under these two specifications, have made 
it a most powerful factor in the development of the Con- 
stitution and the most august judicial tribunal in the 
civilized world. It is very doubtful if the scope of the 
power conferred on the Supreme Court by the first speci- 
fication in the section had been fully understood at the 
time, the constitution would have been adopted, and yet 
scarcely any provision in that instrument was more vital 
to the success of the new scheme of government. 

The United States Constitution was the first experiment 
on a large scale in the history of government, to establish 
and define by an organic written law the scope and limita- 
tions of sovereign power, and to bound by prescribed 
lines legislative, executive and judicial functions. It de- 
clared that that instrument, and the laws of the United 
States which shall be made in pursuance thereof, and all 
treaties made or which shall be made under the authority 
of the United States, shall be the supreme law of the 
land. In England Parliament is the supreme and domi- 
nant power and the uncontrollable authority in legisla- 
tion. The laws enacted by Parliament are subject to no 
revision, and the only security for private rights against 
oppressive legislation rests in the wisdom of that body. 
The Courts of England cannot set aside or disregard an 
act of Parliament, however much it may seem to conflict 
with natural justice or constitutional principles. 

In the great case of Marbury vs, Madison, which came 
before the Supreme Court of the United States in 1803, 
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that court made the first authoritative announcement of 
the principle which has now become one of the funda- 
mental doctrines in American constitutional law, that the 
court has the right and power and that it is its duty when- 
ever the matter comes judicially in question, to declare 
null and void an act of Congress in violation of the Con- 
stitution. Chief Justice Marshall in a calm, luminous and 
powerful opinion, set forth the ground of this conclusion, 
basing it on the grant of judicial power to which we have 
referred and upon the declaration in the constitution itself, 
making it Supreme law. It was a startling assertion of 
judicial power. In its possible scope it subjected every 
act of Congress to the scrutiny of the court and to its 
practical annullment whenever invoked by a party to a 
judicial proceeding and relied upon to sustain a claim or 
a defense. 

It is scarcely too much to say that if the court had fal- 
tered here, the work of the convention would have failed. 
There would have been no check on unconstitutional' legis- 
lation. Congress, influenced by the violence of party 
spirit, or by the sway of passion or prejudice, would in 
time have usurped the power reserved to the states and 
overstepped the limitations of the constitution. The 
states, denuded of their rightful powers, would have re- 
sisted the usurpation, and anarchy would have resulted. 
The real security against unconstitutional legislation is 
found, not in the limitations of the constitution, but in the 
fact of the existence of an independent body clothed with 
the function of measuring the validity of legislation by 
the test of the constitution. 

Another great constitutional question came before the 
court in the case of Fletcher vs. Peck, decided in 1810, in 
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which the court declared the principle that state laws re- 
pugnant to the Federal Constitution are void. This 
principle was complementary to that decided in Marbury 
vs. Madison. Together they establish the supremacy of 
the Federal Constitution and the invalidity of legislation 
whether by Congress or by the states, which transcends 
the limitations or violates the rights secured by that in- 
strument. The court, while it asserted with dignity and 
firmness its prerogative as the guardian of the constitu- 
tion, with great wisdom declined to entertain jurisdiction 
to control or interfere with the other departments of the 
government in matters exclusively of a political, execu- 
tive or legislative character. At the same time, it care- 
fully upheld and vindicated the sovereignty of the states 
and their exclusive right to interpret and enforce their 
own constitutions and laws, where they did not involve 
any conflict with the constitution of the United States. 
It is very fortunate that in the early period of the court 
there was no pressure of business to prevent the most 
complete argument and consideration of the great ques- 
tions of constitutional law which came before it. The 
thirty-four years during which Chief Justice Marshall pre- 
sided were those in which the character of the constitu- 
tion was indelibly fixed by the interpretation of the court. 
The opinions of that great magistrate during this period 
did more, I think, to cement and perfect the union of the 
states and make the United States a nation, than all other 
causes combined. Possessing an intellect remarkable for 
the amplitude of its grasp ; an almost intuitive knowledge 
of the spirit of the constitution ; a power of comprehend- 
ing the conditions upon which the union could alone be 
perpetuated ; these, united with a lofty character and the 
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purest patriotism, and the faculty of clear and powerful 
statement, eminently fitted him to become the interpreter 
of that instrument. I suppose that less than thirty opin- 
ions embody the substantial work of Chief Justice Mar- 
shall upon the questions of constitutional law. But they 
cover the whole range of topics. Upon these few opin- 
ions rest the reputation of this great judge, and to him 
more than anyone else it is due that the constitution seems 
likely to work out the design of its framers, as expressed 
in the striking aphorism of Chief Justice Chase, "to cre- 
ate an indestructible union of indestructible states." He 
found a skeleton ; he made it a living, working organism. 
Men die, but their works survive. The body of Marshall 
reposes in an obscure and neglected grave in the city of 
Richmond, but it needs no monument to perpetuate the 
fame of the great Chief Justice. The same principle of 
the supremacy of the constitution over the laws, enforced 
by the Supreme Court of the United States with refer- 
ence to the Federal Constitution, has been applied by 
the state courts with reference to the state constitutions, 
and no one now questions the soundness of the principle 
although when first announced it met with strong op- 
position. 

The growth and authority of the judiciary of the states 
and of the United States, are owing, in a great degree, to 
the fact that the judiciary is clothed with a power unknown 
in other countries, the power to set aside and disregard 
acts of the legislative body transcending the limitations of 
the constitution, when interposed to affect private rights. 
The people have come to regard the courts as the final 
custodian of their liberties. In no other land do the mass 
of citizens so well understand in what political and civil 
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liberty consists, or what their infractions by power por- 
tends. These great themes are discussed not only at the 
bar, but in the market place, in public assemblies and at 
the fireside. They look to the courts as the final arbiter 
and judge, and hitherto their confidence has not been be- 
trayed. A potent element also in the influence of the 
Federal judiciary, investing it with an unexampled dig- 
nity, is to be found in the second specification of its 
powers to which we have referred, the power to im- 
plead sovereign states at its bar to adjust disputes which 
in other countries are the occasion of bloody and devas- 
tating wars. Under this power, the court has on several 
occasions settled questions of boundaries and territorial 
jusisdiction, and its decisions, incapable of enforcement 
except by their moral power, have been accepted by the 
interested states as authoritive and final. If the time shall 
ever come when the nations of the earth shall by common 
consent adopt the principle of arbitration in the settle- 
ment of international differences, it will be owing, I 
am sure, in no small measure to the example set by the 
constitution of the United States. Civilization has 
achieved no greater triumph in this century than it wit- 
nessed when the two great nations of the English speak- 
ing race determined in this way one of the most irritating 
controversies which could arise to disturb the peace of 
nations. 

In my judgment, America has rendered an important 
service to the cause of civil liberty throughout the world 
by its system of written constitutions, defining on the one 
hand the powers of government, and on the other declar- 
ing the inalienable rights of citizens. Jefferson in writing 
from France, when the adoption of the Federal Constitu- 
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tion was under consideration, urged that a Bill of Rights 
was necessary to ** guard liberty against the legislative as 
well as against the executive branch of the government." 
Madison in his reply, with, as it seems to me, a truer politi- 
cal insight, while uniting in the opinion that a Bill of 
Rights ought to be included in the constitution, declared 
that ** the invasion of private rights is chiefly to be appre- 
hended, jiot from the acts of the government contrary to 
the sense of the constituents, but from acts in which the 
government is a mere instrument of the major number," 
adding : ** Wherever the real power in a government lies, 
there is the danger of oppression.** The assertion in the 
organic law of the fundamental principles of civil liberty 
and the elucidation of first principles compelled by our 
judicial system, have tended to draw the attention of peo- 
ple everywhere to the fact that the paramount interest of 
society requires the maintenance and preservation of in- 
dividual freedom, restrained only so far as is necessary for 
the maintenance of public order, or to enforce a due re- 
gard for common and mutual rights. The conception of 
rights which belong to men as individuals, which no gov- 
ernment can arbitrarily invade, has taken possession of the 
minds of men, and the influence of America through her 
written constitutions has powerfully contributed to the 
growth of freedom throughout the world. 

The value of constitutional limitations on legislative 
power is illustrated in the acts of the Parliament of Eng- 
land in arbitrarily and without compensation changing 
the contracts of Irish landlords. The American constitu- 
tions guarantee the inviolability of contracts, and similar 
legislation in this country would be impossible. It may 
very. well be that the public interests in Ireland required 
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a reduction of rents, but it is difficult to perceive how this 
could in justice be compelled by legislation, unless coupled 
with provision for compensation. 

In tracing the line of human progress and the gradual 
growth among the nations of the principles of civil 
liberty, the attention is arrested by the slow recognition 
of the fundamental truth that the prescription or regula- 
tion of religious faith is outside of the proper sphere of 
civil government. The enforcement of conformity to the 
dominant religion was considered among the Christian 
nations of Europe as within the range and duty of civil 
government. The reformation involved no denial of the 
claim that the state could rightfully exercise a coercive 
power in matters of faith and worship, and compel con- 
formity. The free exercise of private judgment in mat- 
ters of religion was not a Protestant principle. The right 
of liberty of conscience was as little understood by the 
early reformers as by the Roman hierarchy. The dis- 
creditable religious tyranny exercised by Calvin in 
Geneva, casts a deep shadow over a great name. But the 
reformers in assailing the corruptions of the Roman 
church, and in their assertion of the right of private judg- 
ment in the interpretation of the scriptures, admitted a 
principle which in the end was to lead to religious tolera- 
tion. In England, the rupture between the King and Rome 
was a personal and political, rather than a religious move- 
ment. The idea of toleration of religious beliefs did not 
enter to any extent into the controversy. The King 
rigidly adhered to the doctrines of Rome. The act of 
1539 passed in the thirty-first year of his reign, for ** abol- 
ishing diversity of opinion,** with its sanguinary penalties, 
shows that the principle of religious liberty had no part 



i8 

in the revolt against Rome. It culminated under his suc- 
cessors in the separation of the Anglican church from the 
Roman jurisdiction. But Parliament assumed the right 
to enforce the doctrine and worship of the Anglican 
church as established by law, with as little regard to the 
principle of religious liberty as in the days of the Papal 
supremacy, and a brood of penal statutes against heresy, 
apostacy, non-conformity and dissent were in force in 
England at the time of our revolution. 

The history of the religious settlement of New England 
is familiar. The Colonists established in Massachusetts a 
government as intolerant of religious differences as was 
the government of Henry. Under it, neither freedom of 
conscience, freedom of opinion, nor freedom of worship 
was permitted. This narrow and intolerant system pre- 
vailed for more than half a century. But in the civil and 
religious polity of the Colony were latent forces which in 
time operated to modify the rigor of the system. The 
democratic form of Congregational Church government ; 
the diffusion of education ; the system of town govern- 
ment ; the growth of trade ; the constantly increasing im- 
portance of secular pursuits and the accumulation of 
wealth, tended to develop liberality and stimulated a 
spirit of independence, and of resistance to the trammels 
of ecclesiastical authority. 

Down to the time of the adoption of the Federal Con- 
stitution, no European state had surrendered the claim to 
control, by penal and coercive legislation, conformity to 
Ihe established religion. The Federal Constitution pro- 
hibited the adoption of any religious test as a qualification 
for office under the United States, and by the amendment 
of 1789, it was ordained that " Congress shall make no law 
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respecting an establishment of religion or prohibiting the 
free exercise thereof." The several Colonies, when they 
came to organize their state governments, with substantial 
unanimity asserted in their fundamental law the principle 
of religious freedom. The first constitution of the State 
of New York, in noble words which have been followed 
in the constitutions of other states, did "ordain, deter- 
mine and declare that the free exercise and enjoyment of 
religious profession and worship, without discrimination 
or preference, shall forever be allowed in this State to all 
mankind.** It is not, I suppose, now lawful under any 
state constitution to pass any law for the establishment of 
religion ; for the compulsory support of religious institu- 
tions by taxation ; to enforce attendance on religious wor- 
ship ; to restrain the free exercise of any form of religion 
according to the dictates of individual conscience ; or to 
prevent or hamper the free expression of religious belief. 
By this process of evolution which has been briefly indi- 
cated, religious toleration has become the settled rule of 
our civil polity. The divorce between the civil and ec- 
clesiastical authority is final and complete. The American 
states, for the first time in the history of governments, 
have made it a part of their fundamental law that the civil 
power shall neither establish nor maintain any form of 
religion and that religious belief shall not be subject to 
the coercive power of the state. During the last century, 
the cause of religious Uberty has advanced with rapid 
pace among the nations of Europe. In England, the stat- 
utes of conformity have been repealed, as have also the 
statutes creating civil disabilities based upon race or 
creed. The same tendency towards removing restraints 
upon religious freedom has been steadily operating on the 
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Continent, so that religious liberty is now among the 
Continental nations the rule and not the exception. Re- 
ligious toleration is one of the great steps in the march of 
human progress and intellectual freedom. It is one of the 
latest fruits of the struggle which for centuries has been 
waged between absolutism and freedom. The right of 
the individual to life, liberty and property, and to their 
protection against arbitrary invasion by government, 
came to be fully acknowledged in England only after 
centuries of conflict, to be a part of the indestructible 
liberties of the English people. But intellectual free- 
dom — the right of every individual to form and express 
his opinions (not being incitements to crime) on any sub- 
ject ; to accept or reject the dogmas of any faith ; the right 
to believe or to disbelieve ; to maintain the truth, or to 
propagate error, is of priceless value, and a government 
which undertakes to curb the free expression of opinion, 
or compel conformity to a prescribed faith, touches the 
interests of society at a vital point. No true civil liberty 
is possible where the law undertakes to shackle the free 
play of our mental and moral natures. There can be no 
doubt that the progress of religious freedom throughout 
the world during the last century is attributable in a 
great measure to the influence of the laws and constitu- 
tions of the American states. The civil power has to a 
great extent ceased to be the instrument of religious 
bigotry. It is not too much to say that the principle of 
religious freedom is a contribution by America of an item 
in the catalogue of civil liberties. 

While the English common law is in general the basis 
of our jurisprudence, it has, in many cases, been modified 
to meet peculiar physical, social and political conditions. 
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The departure from the common law test of navigable 
waters, illustrates how physical conditions lead to modifi- 
cations of the common law. The English rule that the 
ebb and flow of the tide marks the distinction between 
public and private rivers was a sufficiently accurate line 
of demarcation in a country where navigability in fact is 
substantially coincident with tidal waters. But in this 
country, abounding in great rivers navigable for hundreds 
of miles above the influence of the tides, and with its 
great inland seas, the application of the English test of 
navigability would exclude from the category of public 
waters vast lines of water communication adapted to a 
large and growing commerce. The courts of this coun- 
try have, therefore, gradually rejected the rule of English 
law, and have made navigability in fact, the test of public 
waters. The maritime jurisdiction of the United States 
is asserted over our great interior water ways, and the 
rules of the common law, as to riparian rights and the 
ownership of the beds of our rivers and lakes, have been 
modified to conform to conditions which are unknown in 
England. 

So also, rules and principles which had their origin in y 
a system now obsolete, but which in England have sur- \i. 
vived its destruction, and which were unsuited to our 
habits and polity, have been modified or abrogated. These ^ 
changes have generally been in the line of the develop- 
ment of a fuller and freer individualism. The law of 
primogeniture, of feudal origin, was never adopted here, 
and in consequence there is secured in this country to the 
children of a common parent, equality of rights in the 
distribution of his estate. The rules of the English com- 
mon law restraining the free alienation of land, prescrib- 
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ing the nature and limitations of estates, and the complex 
and technical system of conveyancing in England, have 
been radically changed. Undue restraints on alienation 
have been removed. The laws regulating estates in land 
have been simplified and the law of conveyancing has 
been disencumbered of many of the difficulties and tech- 
nicalities which exist under the English system. 

I cannot refrain from referring in this connection to that 
great work of constructive legislation known as the Re- 
vised Statutes of the State of New York. The revision was 
committed to a body of eminent lawyers and their work 
was adopted by the legislature of that state in 1830. The 
part prescribing the rules regulating estates in land was 
perhaps the most important. Whether you regard the 
manner of its execution, the completeness and accuracy of 
its definitions, the methods devised for bringing the rules 
of real property into harmony with existing conditions 
without disturbing existing rights, and disengaging them 
from the subtleties and complexities in which they were 
involved by the devices adopted by English judges in the 
effort to free property from the fetters of feudal tenure, 
the revision, in my judgment, ranks among the important 
contributions to legal science. 

The modification by statute of the rules of the common 
law relating to the rights of married women, constitutes 
one of the distinctive features of the jurisprudence of this 
century. In removing their disabilities and releasing their 
persons and property from the degrading subjection under 
which they were placed, the American states have led the 
way. In New York in 1848, the first statute on the sub- 
ject was passed and was supplemented by subsequent 
statutes broadening and perfecting the purpose of that 
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enactment. Similar statutes now exist in all or nearly all 
the states, and under these statutes married women hold 
their property free from the marital control of their hus- 
bands, and their independence in matters of earnings, con- 
tracts and property is secured. The English courts of 
equity sought to mitigate the injustice of the common 
law. But it was a remedy incomplete, involved in a net- 
work of forms and only partial in its operation. The ex- 
ample of the American states was followed in England, 
and by a series of English statutes, commencing in 1870, 
the law of England has been made to conform to the die 
tates of obvious justice. I venture to say that in freeing 
married women from the disabilities to which they were 
subject, the security of domestic happiness in the marital 
relation has received an added sanction. Reference to 
the influence of American legislation in modifying the 
jurisprudence of England would be incomplete unless at- \f 
tention were called to the reformation in procedure in that 
country following the codes of American states. I do 
not enter into the discussion of the mooted question of the 
practicability or utility of reducing to statutory form the 
general principles and body of the common law, nor do I 
undertake to balance the advantages and disadvantages 
of the present system of practice and procedure, as com- 
pared with that which it has superseded. The common 
law system of pleading was scientific and theoretically 
adapted to present the precise issue in litigation. Prac- 
tically, it became so encumbered by form and so unyield- 
ing, that the substance of the right in controversy was of- 
ten obscured or lost. The English Judicature Act of 
1870 adopted the principle of the American Codes of Pro- 
cedure and illustrates how the example of one nation re- 



24 

acts upon and influences the action ot another. The fu- 
sion of the jurisdiction of separate courts of law and equity, 
the mitigation of the undue severities of the criminal code, 
and other instances of reforms in the English law have 
followed the precedent set by the American states. We 
may, with pardonable pride, contemplate the work of our 
statesmen and jurists during the short period of our nat- 
ional life and the influence of our example upon the laws 
and jurisprudence of other nations. Whether this influ- 
ence is to broaden and to become more potential with the 
advance of America in learning, wealth and population, 
opens an interesting field of inquiry. Time with its pen- 
etrating and observant eye, will inevitably detect new con- 
ditions and put to severer tests than ever before the sta- 
bility of our institutions. The men who founded America 
exhibited an aptitude in organizing new communities and 
erecting institutions of government which has never been 
exceeded. But the institution cannot make a nation in 
the absence of political virtue or where the public spirit 
is debased. We have passed the period of permanent 
danger from usurped authority by the executive and 
legislative branches of the government. But are the fun- 
damental rights of person and property thereby secured ? 
With us the substance of civil liberty is endangered in 
two directions. The intense struggle in American society 
for the accumulation of wealth is encouraged by favorable 
conditions, unknown to any similar extent in any other 
country, and stimulated by the irrepressible energy of our 
people. Material progress is the absorbing aim which 
dominates individual life. We point to our growing in- 
fluence as a nation and the advancement of our people in 
those material conditions upon which the prosperity of a 
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state is doubtless largely dependent. The struggle of 
modern life to obtain the mastery of the forces of nature 
and subordinate them to the uses of man, has been de- 
veloped here as nowhere else. Our railroads span the 
continent. The voice of a friend in New York may be 
heard in San Francisco as though speaking face to face. 
Business interests of great magnitude in every depart- 
ment of industry have been developed, commanding prac- 
tically unlimited capital. Wealth has largely accumulated 
and is seeking by consolidation to control every depart- 
ment of industry, the tendency of which is to divide the 
people into two classes — the employers and the employed, 
and to perpetuate this division. It would be indeed un- 
fortunate if the process should continue so far that this 
tendency should become fixed in the social condition of 
America. The best security for the permanence of this 
government is that condition of social order which shall 
encourage the freest play of individual activity and offer 
the best opportunities for honorable and remunerative 
industry. Strike out the great class of happy and con- 
tented citizens, able to earn an honest and honorable liv- 
ing by their labor, with a reasonable prospect by industry 
and frugality of becoming in time the possessors of a com- 
petence, and you remove one of the great securities of 
the Republic. It is a problem of constantly growing im- 
portance, how far the concentration of business in the 
hands of corporations should be left without restraint, 
and whether the tendency to absorb the business of any 
one department of industry into a single corporation, and 
place it under a single control, creating a practical 
monopoly, should be permitted to go on unchecked by 
legislation. The largest freedom of action and of contract 
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consistent with the public safety, is of the essence of civil 
liberty, but social and economic conditions which repress 
individual freedom and take away the stimulus and op- 
portunity from the mass of citizens to better their con- 
dition, may justify legislative action, and such legislation 
may not be inconsistent with sound principles of govern- 
ment. 

The other danger lies in an opposite direction. It is 
that organized disorder may receive such encouragement 
as to imperil the integrity of civil liberty. There is 
danger that in a government based on popular suffrage 
the idea of civil liberty may be overworked in disregard 
of its essential limitations. It is the inevitable law of 
society that the majority of men must serve and not lead. 
But this truth is sought to be ignored, and under cover 
of the opening clause of the Declaration of Independence, 
attacks are made on private property, and anarchistic and 
communistic views of the function of government are ad- 
vocated, which if permitted to prevail would destrpy the 
foundations of modern civilization. It is insisted that 
equality of conditions should be secured by legislation. 
Upon the assertion that all men are created free and 
equal is based the claim that it is the right of government 
to regulate the private affairs of citizens ; to interfere with 
their habits and occupations ; to regulate their contracts ; 
to limit or control their property. Under its sanction 
what is styled paternalism in legislation, that convenient 
cover for tyranny, is justified. But under whatever dis- 
guise, it is evident that the efforts of large numbers of 
people, frequently bound together by organization, are 
directed to secure by legislation that equality of condition 
which cannot co-exist with the free play of individual 
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faculty and the free exercise of talents and aptitudes, 
which in differing degrees are by nature bestowed upon 
the individuals of the race. There is unfortunately no 
sure protection against such legislation in the wisdom of 
the legislative body. Legislatures readily respond to 
popular excitement. The fact that the judiciary may set 
aside any law conflicting with fundamental rights is made 
an excuse for loose and accommodating legislation. It is 
a commonplace to say that the judiciary is the ultimate 
reliance for the protection of our liberties from infraction 
by the other departments of government. I believe this 
reliance is in the main well founded. But there is ground 
for serious apprehension in the judicial interpretation by 
some of the courts, of the scope of what is known as the 
police power in legislation. This power undoubtedly 
resides in the legislature independently of any affirmative 
grant, and inheres in every government because it is the 
power to' ordain rules required for the public welfare and 
security. But the danger from the exercise of this power 
in legislation, lurks in its intangible nature, the vagueness 
of its boundaries, and in the tendency to a gradual ex- 
tension of the sphere of its operation by legislative and 
judicial construction. Under this power is sought to be 
justified legislative interference with liberty of contract, 
with personal conduct and the use of property in matters 
indifferent in themselves, but where it is alleged the pub- 
lic have an interest entitled to protection. Socialism de- 
mands the intervention of the state to remedy the in- 
equalities in human conditions. The agriculturist de- 
mands protection against competition. The shipper calls 
upon the state to regulate the rates for the carriage and 
storage and elevation of grain as against men clothed with 
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no corporate character, who are conducting the business 
of storage and transportation. Laborers demand state 
regulation of the hours of labor and prohibition against 
voluntary contracts interfering therewith. Public impo- 
sitions are demanded, graduated according to the degree 
of wealth of the individual, and not upon the principle of 
equality. I am of opinion that in some instances the 
courts in sustaining legislation of this character have come 
perilously near invading the constitutional guarantees of 
liberty and property. 

This is not the place to enter upon the discussion of the 
social problems which are pressing upon the attention of 
thoughtful men. We cannot assume that labor has no 
wrongs to be redressed, or that greed and avarice have no 
tendencies which should be restrained. The agitations 
which are going on in society cannot safely be ignored or 
set aside as unworthy of attention. It is the duty of the 
statesman and the student of social problems to patiently 
investigate the causes of the unrest which pervade large 
classes in our community, and to ascertain whether there 
are real grievances which require correction. Society is 
not to be destroyed, nor is social order to succumb to 
anarchy. Life, liberty and property secured by law are 
to remain, the most valuable and precious of our possess- 
ions, and when the time shall come, as it surely will, when 
the dangers which now menace our social order shall have 
passed away, the value of our written constitutions as a 
factor in keeping the great mass of people true to funda- 
mental principles, will come more and more to be recog- 
nized and appreciated. This country is likely to be 
the great theatre of the evolution of the rules, restraining 
or permissive, adjusting the conflicting rights and inter- 
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ests springing from the activities and condition of our 
time. 

The preservation of social order in America, will de- 
pend largely upon the influence which shall be exerted by 
the members of the legal profession. The dangers which 
threaten society in this country spring in no small degree 
from the very excess of our prosperity and the broader 
life which under our institutions is open to all classes in 
the community. In no country is labor so well rewarded. 
Free schools have raised the grade of general intelligence. 
Improved conditions beget wants and aspirations among 
the industrial classes, which are elsewhere unknown. 
None are content to be confined to the ranks of mere la- 
bor. All hope and strive for better conditions. This 
restless spirit, it cannot be denied, has its disadvantages. 
It excites discontent and unwillingness to submit to limi- 
tations imposed by necessary and irreversible conditions. 
The problem is to so guide the surging activities of our 
time, that while, on the one hand, the spirit of progress 
shall not be unduly repressed, on the other, it shall not 
stand as an excuse for lawless license or make men un- 
willing to recognize those distinctions which have their 
root in the ineffaceable differences in individual capacity 
and character. 

In working out the social problems which are confront- 
ing us, and in shaping our legislation to meet the new ex- 
igencies which threaten our security, the members of the 
legal profession will of necessity take a leading part. 
The great questions which occupied the attention of the 
lawyers of the ante-revolutionary period and of the period 
immediately succeeding, have been settled. Whether our 
government shall continue to be administered in the spir- 
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it of the constitution, and the orderly and regular pro- 
gress of society secured by adherence to fundamental 
principles, will largely depend on the character of the 
legal profession. It cannot be doubted, 1 think, that of 
late years there has been a tendency to a lower standard 
of professional life. The profession of the law has been 
thrown open to men not fitted by education or character 
to discharge its duties. The practice of the law has be- 
come more and more a mere business, and the learning 
and dignity of the profession have been aflFected by an 
undue tendency to use its opportunities as a means of 
securing a fortune. But while the great subjects which 
engrossed the attention and inspired the efforts of the 
early generation of lawyers, are no longer living and vital 
questions, it was never more important than now that the 
lofty spirit, the patriotic purpose and sense of public duty 
which animated them should be the controlling forces in 
guiding the conduct of the members of our profession. 

This scene is inspiring and at the same time it has its 
serious aspect. The entrance of a body of educated young 
men into a learned profession is replete with interest. 
To each of the young men before me a successful career 
is possible, and in each case also that career may be 
wrecked by some mistake or wrong. In no profession 
does character count for more than in the profession of 
the law. Character in its best sense is indispensable and 
without it the career of the lawyer will be an irretrievable 
failure. 

I welcome you, young men, to the ranks of our profes- 
sion. But I may be permitted to emphasize the fact that 
loyalty to truth and duty is the condition, the essential 
condition of a useful and successful professional life. 
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